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In January 2010 the following information was presented at the Synod of the LCiGB.  It is still relevant as LCiGB congregations consider how they will meet the requirement to register as a charity.

Legal background
Congregations are charities and must comply with charity regulations.  It is a legal requirement for any charity with annual income of more than £5000 (in any one year) to apply to the Charity Commission (CC) for registration.
The Charity Commission must approve the congregation’s constitution (in English) before they will register it as a charity.  When they become registered, congregations must submit to the CC their annual accounts and generally an annual report of their activities, as well as other information.  
Options for registration

If your congregation has an annual income more than £5000, to register as a charity it will need to apply for registration by completing the application form provided by the CC and submitting the required documents (such as the most recent annual accounts and an acceptable constitution).   

The only other possible option for your congregation (if its annual income is more than £5000) is to be directly governed by the LCiGB.  This would mean that the council of the LCiGB (its charity trustees) would become the legally recognised governing body for the congregation.   The LCiGB’s trustees would:

· approve the congregation’s budget
· include its financial accounts within its own
· appoint the congregation’s council (but the congregation’s council  would not act as its legal trustees)

· determine its programme etc.  
The congregation’s appointed council might be able to decide expenditure within the budget approved by the LCiGB council and the LCiGB council might be able to delegate a number of responsibilities to the congregation’s council for the day-to-day running of the congregation – but the LCiGB council would retain overall responsibility for managing the affairs of the congregation.  Requests for such an arrangement would have to be carefully considered by the LCiGB trustees, as direct governing of a congregation could entail significant extra administrative work for the LCiGB.
If a congregation has an annual income under £5000, then there is no need to register with the CC but it must still have a constitution that is acceptable to the LCiGB, as well as adequate structures and systems for charities in place.  Alternatively, the congregation might be able to be directly governed by the LCiGB.  
Registering as a company as well as a charity

It is advisable for many charities also to be registered as companies (limited by guarantee), which gives some protection to trustees (church council members) and is an advantage in terms of property ownership & contracts.  If a congregation registers as a company, it will have to pay an annual fee (at present £15 online or £30 hard copy) to Companies House to submit its annual accounts and report.
Governing documents (constitution) for registration as a charity

The congregation will need a constitution that meets the requirements of the CC.  It will need to be clear about membership, who are the trustees and a number of other issues. Many existing congregational constitutions will not be acceptable.  
The LCiGB has prepared a standard constitution that should meet two sets of requirements: charity and company registration.  This is available for any LCiGB congregation to adopt in place of its existing constitution, following the process given in its existing constitution.  The LCiGB will not charge a congregation for the use of the constitution, which is based on its own.  The LCiGB has already paid for the registration of some companies on the basis of the standard constitution and company registration could be applied to congregations that adopt the constitution. 
Being clear about the trustees – who are they and what are their responsibilities?
The trustees of a congregation (normally called the church council) have legal responsibility for the overall management control of the congregation – Trustees have legal responsibility to (amongst others):

· ensure that the charity is lawfully and prudently managed
· promote its well-being, including financial propriety (using internal controls) & sustainability
· ensure that its activities & policies remain within the constitutional objects 
If trustees are negligent, they could be held personally liable.  It is very important, therefore, that a congregation understands who its trustees are and that the trustees understand the considerable responsibilities that they have.  Indeed, they must now be regarded as ‘fit and proper persons’ or the charity could lose its charitable status and related tax benefits.
The trustees are elected by the voting members of the congregation, in accordance with the provisions of its constitution.

Some of the legal responsibilities of trustees

From CC3 - The Essential Trustee: What you need to know (February 2008 and updated March 2010) – see http://www.charity-commission.gov.uk/Charity_requirements_guidance/ccpubs3.aspx
•Must accept ultimate responsibility for directing the affairs of a charity, and ensuring that it is solvent, well-run, and delivering the charitable outcomes for the benefit of the public for which it has been set up.

•Ensure that the charity complies with charity law… in particular ensure that the charity prepares reports on what it has achieved and Annual Returns and accounts as required by law.

•Ensure that the charity does not breach any of the requirements or rules set out in its governing document and that it remains true to the charitable purpose and objects set out there.

•Comply with the requirements of other legislation and other regulators (if any, such as Companies House, if charity is a registered company).

•Act with integrity, and avoid any personal conflicts of interest or misuse of charity funds or assets.

•Use charitable funds and assets reasonably, and only in furtherance of the charity’s objects.

•Avoid undertaking activities that might place the charity’s endowment, funds, assets or reputation at undue risk.

•Take special care when investing the funds of the charity, or borrowing funds for the charity to use.

•Use reasonable care and skill in their work as trustees, using their personal skills and experience as needed to ensure that the charity is well-run and efficient.

•Consider getting external professional advice on all matters where there may be material risk to the charity, or where the trustees may be in breach of their duties.

Next steps for your congregation
In consultation with the congregation’s members, your trustees will need to decide which of the options in part 1 they want to take up.  They will need to complete the attached form and return it to the council of the LCiGB by 25 May 2011, so that the LCiGB council is aware of each congregation’s intentions and can give further advice about the procedures to follow.  This is not an optional exercise – each congregation must make a decision and notify the LCiGB.
Lutheran Church in Great Britain

Preparing to meet charity registration requirements
How our congregation will proceed

Name of congregation:

Gross annual income in 2010:

For congregations with an annual income of more than £5000

The church council has agreed that the congregation will (tick one):

(  apply to the Charity Commission for registration
(  request to be directly governed by the council of the LCiGB

For congregations with an annual income of £5000 or less

The church council has agreed that the congregation will (tick one):
(  adopt a constitution that meets the requirements of the LCiGB
(  request to be directly governed by the council of the LCiGB

The decision of the congregation’s council, as indicated above, was taken on 

______________(date).

Pastor_____________

Chair______________
Please send this completed form to: LCiGB Council, 27 Tavistock Square, London WC1H 9HH by 25 May 2011.
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